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I INTRODUCTION
1. Working Group for rendering the analysis of the amendment to the constitutional framework held its first meeting on 30 January 2014 on the premises of the Supreme Court of Cassation. At the said meeting it was agreed that the Working Group should execute its task in two stages. The first stage is the legal analysis of the current constitutional framework for the judiciary while the second entails writing a Draft of the Amendments to the Constitution, with revised articles. Legal analysis of the constitutional framework for the judiciary contains, in addition to a normative component, a certain theoretical component and analysis from the point of view of comparative law. Therefore, the Draft of this part of the analysis has been entrusted to the members of the Working Group who are part of the academic community: professor dr Irena Pejić, professor dr Vladan Petrov, professor dr Darko Simović  and professor dr Slobodan Orlović.
2. The Constitution of the Republic of Serbia was passed at a special session of the National Assembly on 30 September, it was confirmed at a referendum held on 29th  and 30th  October and it was promulgated on the 8 November 2006. Local constitutional law experts as well as the Venice Commission identified a number of weak points of the Constitution regarding the judicial system. The said weak points compromised the possibility of adhering to the principle of judicial independence as one of the basic principles of the rule of law. It was only after the judicial reforms in 2008 and 2009 had failed that it became apparent that the said flaws had to be addressed.

3. The National Strategy for the Reform of the Judicial System (for the period 2013-2018) which was adopted by the National Assembly on 1 July 2013 states: “Certain commitments laid down in this strategy require amendments to the Constitution. This refers to such provisions as: the exclusion of the National Assembly from the election process of the presidents of the courts, judges, public prosecutors/ deputy public prosecutors as well as from the election of the members of the High Judicial Council (HJC) and State Prosecutors’ Council (SPC); the change in the composition of the HJC and the SPC towards the exclusion of the representatives of the legislative and executive powers as members of the said councils; stipulation that judicial academy is mandatory as a requirement for the first election to the judicial or prosecutorial office. In view of the fact that changing the Constitution is a time-consuming and complex process which may be influenced by those authorised to design and implement the Strategy for the Reform of the Judicial System to a limited extent, this strategy expresses strong and firm commitment to the aforementioned goals while the implementation process shall entail preparatory actions necessary for the change of the Constitution. With regard to this, the Commission for Strategy Implementation shall form a special sub-group for the purpose of drafting a proposal regarding the amendments to the provisions of the Constitution which regulate the aforementioned issues. The Strategy stipulates, as a provisional solution, a whole array of amendments to the normative framework, which are supposed to provide a more adequate support for the judiciary to function more efficiently in accordance with the existing constitutional framework during the period leading up to the constitutional changes.”

The Strategy is not legally binding. It constitutes a political plan which is supposed to be implemented through the use of legal instruments. The Strategy is not above the Constitution, it cannot be “the source” of constitutional changes nor can it serve as their justification. It contains certain guidelines on the direction the changes should take and what kind of provisions require amending the Constitution. The Working Group has analysed the said guidelines, including their weak points (e.g. the first election of the judges).

4. The goal of this analysis is to define adequately constitutional guarantees which provide, under a system governed by the rule of law, a framework for judicial independence de iure. Constitutional guarantees are not sufficient in themselves and their primary characteristics may have various effects on the social system in question depending on its political climate and cultural model. Therefore, the guarantees of judicial independence provided by the system should be considered simultaneously with the rules of accountability of political authorities when it comes to creating a social setting in which the judiciary is able to act independently. The said task lies outside the scope of this normative legal analysis. 
4. Legal analysis of the constitutional framework for the judiciary may only be a part of a broader analysis of the entire constitutional system established by the Serbian Constitution passed in 2006. Consequently, its reach is rather limited. The provided analysis is not going to have greater impact if it is not incorporated into a serious state platform for the reform of the Constitution in the foreseeable future. The analysis  consists of two parts, one is related to the judiciary and the other is related to the public prosecutor’s office. Each part includes general comments and comments on particular provisions of the Constitution. A separate section deals with the issue of the relationship between the courts and the Constitutional Court. This issue requires further elaboration, which is not provided here as it would require in-depth examination of the issue of the reform of the constitutional judiciary, which is not a branch of the judicial system in the Republic of Serbia.
5. Regarding the stipulation that Judicial Academy is a mandatory requirement for the first election of the judges and the public prosecutors to the office, this Working Group supports the position taken by the Working Group for Reforming and Developing  the Judicial Academy according to which the Judicial Academy should not become a constitutional category (meeting held on 2 April 2014). Stipulating that the Judicial Academy is a mandatory requirement for the first election of the judges and public prosecutors to the office may be a strategic goal which could be achieved after thoroughly reforming the concept of the Judicial Academy. With regard to this, in co-ordination with the Working Group for Reforming and Developing  the Judicial Academy, we propose a team of experts to be put together which would provide a scientifically and professionally well-founded study on the Judicial Academy, which would supply realistic guidelines for its further development. In this part of the analysis, the Working Group did not dwell on the said issue as its task was to analyse constitutional regulations which are currently in force.

II  SEPARATION OF POWERS PRINCIPLE IN THE CONSTITUTION 
(ARTICLE 4 OF THE CONSTITUTION)
Article 4 of the Constitution proclaims that the constitutional order is uniform and it defines the separation of powers. According to paragraph 2 of the said Article “government system shall be based on the division of power into legislative, executive and judiciary”. This is a conventional formulation of this principle and cannot be objected to. The point of contention may be found under paragraphs 3 and 4 which are incompatible with each other: “Relationship between the three branches of government shall be based on balance and mutual control” (para. 3) and “the judiciary shall be independent” (para. 4). There are three possible objections to these provisions. Firstly, the judiciary is by virtue of its nature different from the legislative and executive powers. Although it is impossible to absolutely eliminate the influence of political authorities on it and vice versa, the phrase “mutual control” may not be reconciled with the requirement referred to under paragraph 4 (“the judiciary is independent”). Secondly, the wording of paragraph 3, although used in other constitutions as well
, is not appropriate for a constitution of the parliamentary type.  The principle of “balance and mutual control”(checks and balances) is a characteristic of presidential systems while the system of government according to the 2006 Constitution of the Republic of Serbia is, essentially, parliamentary. Thirdly, it is impossible to reconcile Article 4, para. 3 of the Constitution with Article 145, para. 3 which stipulates that “court decisions... may not be subject to extrajudicial review” and with paragraph 4 of the same Article which stipulates that “a court decision may only be re-examined by a competent court in the legal proceedings stipulated by the Law”.    

The wording of Article 4, par. 3 of the Constitution provides grounds for a provision which splits the decision on the election of the judges between the National Assembly and the High Judicial Council allowing this important guarantee of the independent position of the court to be exempted from the full jurisdiction of the judiciary. In order to rectify this, it is necessary to do one of two things: to expunge Article 4, para. 3 from the Constitution or to rephrase it so that it reads: “the relationship between the legislative and executive powers is based on balance and mutual control”. 
III THE JUDICIARY IN SERBIAN CONSTITUTION (2006)

1. GENERAL COMMENTS
Judging by the number of constitutional provisions and the extent of legal coverage devoted to the courts and the High Judicial Council one might infer that the legislators who had enacted this Constitution took a special interest in the independence of the courts. However, this section of the Constitution displays considerable weaknesses:
1) Lack of a systematic approach (e.g. “scattered” constitutional principles regarding courts).

2) Inconsistency (e.g. “Courts shall be autonomous and independent in their work and they shall perform their duties in accordance with the Constitution, Law and other general acts, when stipulated by the Law, generally accepted rules of international law and ratified international contracts” – Article 142, para. 2; “In performing his/her judicial function, a judge shall be independent and responsible only to the Constitution and the Law.” – Article 149, para. 1)
3) Partially overlegislated issues (e.g. provisions on the President of the Supreme Court of Cassation)

4) Partially underlegislated issues (e.g. deconstitutionalisation of the grounds for termination of a judge's tenure of office, as well as the reasons for the relief of duty)

5) In terms of content, there are no pure principled provisions, the mechanisms for establishing judicial independence and prosecutorial autonomy have been weakened; the political factor (the National Assembly) is ubiquitous and it is a deciding factor when it comes to defining and implementing all of the elements the status of a judge or a public prosecutor entails under constitutional law, etc.
6) Poor editing of the normative text.

2. COMMENTS ON PARTICULAR CONSTITUTIONAL PROVISIONS
Article 142 Judiciary Principles with reference to Articles 145, 146, 149-152

Although this Article is entitled “Judiciary Principles”, it does not list all of the constitutional principles related to the judiciary. There are some principles which are stipulated under other articles: Article 145, para. 3: “Court decisions shall be obligatory for all and may not be a subject of extrajudicial review.” – the principle of mandatory nature of a court decision; Article 146 (“Permanent Tenure of Office”), with reference to Article 150 as well (“Non-Transferability of a Judge”), Article 151 (“Immunity”) and Article 152 (“Incompatibility of Judiciary Function”). Such an approach to regulating does not provide a clear picture of what concept of judicial independence has been opted for, considering that independent judiciary has been proclaimed under the basic provisions of the Constitution (Article 3) as a fundamental value of the rule of law.
Following the principle of uniform judiciary (“The Judiciary shall be uniform in the territory of the Republic of Serbia”), principle of autonomy and independence of the judiciary should be stipulated under a separate article, especially since it combines, in a sense, all of the other principles. The independence of the judiciary includes the independence of the courts (real independence of the judiciary) and the independence of a judge (personal independence of the judiciary). Therefore, these two components of the same principle should be stipulated under the same article and not, as it is done in the current text, under two different articles (Art. 142, para.2 and Art. 149). An objection of a more serious nature could be raised about the way this issue is regulated as real and personal independence of the judiciary, as stipulated by the Constitution, are incompatible with each other in terms of their content. Article 142, para. 2 states: “Courts shall be autonomous and independent in their work and they shall perform their duties in accordance with the Constitution, Law and other general acts, when stipulated by the Law, generally accepted rules of international law and ratified international contracts”, whereas Article 149, para. 1 stipulates: “In performing his/her judicial function, a judge shall be independent and responsible only to the Constitution and the Law”. The question is raised whether this means that the judge is not responsible to the generally accepted rules of the international law and ratified international contracts even though the Constitution stipulates under Article 142, para. 2 that the courts shall perform their duties based on these sources of law as well. Article 145, para. 2 has added to the confusion by stating that “judicial decisions are based on the Constitution and Law, the ratified international treaty and regulation passed on the grounds of the Law.” It is unacceptable to offer three different formulations under three articles of the Constitution which are in terms of their content related to each other and they must be reconciled with each other. The greatest dilemma which needs to be resolved is whether to retain the stipulation of Article 142 that the courts shall perform their duties based on “generally accepted rules of international law” or, bearing in mind how vague those rules are, keep the wording of Article 145, para. 2.
Consistent interpretation of the guarantees provided by the system assumes that both institutional and personal guarantees are regulated at the same time. Therefore, it is not possible to regard only the first ones (institutional guarantees) as principles while the latter are awarded the status of a constitutional rule regulating the performance of judicial office. The status of a principle of personal (individual) guarantees should meet the same objective as institutional guarantees: to set the framework for an independent judiciary as a fundamental value of the rule of law.
Constitutional guarantees of personal independence such as: permanent tenure of judicial office (Article 146), independence of a judge (Article 149) and non-transferability of a judge (Article 150) have been scattered across the entire section on the regulation of the judiciary in no discernable order. In view of the fact that the structure of a piece of legislation results from the order of regulating priorities and level of importance of particular institutes, it is inexplicable why the guarantee of individual “independence of a judge” while performing duties in judicial office follows the (redundantly detailed) provision on the President of the Supreme Court of Cassation, the provision on court decisions and on the termination of the judicial office. Quite the contrary, the independence of a judge in the performance of a judicial office constitutes the main prerequisite for autonomous decisions, which represents a fundamental value of the rule of law and that is why it deserves the status of a principle when this branch of government is being regulating.
This is not just a technical issue. Inconsistent structural organisation weakens the “spirit” of the constitutional guarantees, which in turn brings into question systematic establishment of the judiciary as an independent branch of government. Normative framework must not be represented as “the red carpet” rolled out for the ceremony of forming constitutional authorities, instead, it should raise awareness among the judges about the importance of their independence and autonomy in the decision-making process. The judiciary principles should be defined by citing fundamental constitutional guarantees (institutional and personal) at the beginning of the relevant section (under several articles) regulating the position of the courts and judges.

Article 143 Types of Courts
Point of contention under this Article is paragraph 4 which stipulates that “the Supreme Court of Cassation shall be the Supreme Court in the Republic of Serbia”. It is unclear why the name of the supreme court in the country has been changed. This is also an objection expressed by the Venice Commission: “The only court specifically mentioned in this Article is the Supreme Court of Cassation. The reason for changing the name of the Supreme Court is not clear. Does this imply that the Court will be limited in the future to a pure cassation function?”
 
The name of the court “the Supreme Court of Cassation” is a contradiction in terms.
 Under comparative law, there are two basic organisational models of the highest court in the country – the model of a Supreme Court and the model of the Cassation Court. The first model means that the highest court with regard to the legal remedy decides on the merits of the case, i.e. its judgment is a final resolution of the dispute. The second model, as a rule, does not include a decision on the disputed matter by the highest court but only on the legality of the judgment rendered by the court at a lower instance, with a right to vacate the illegal judgment and “return” the case (the contested issue) for a retrial.  By calling the highest instance court of the Republic of Serbia Supreme Court of Cassation, the framer of the Constitution has “blended” the two, seemingly incompatible, models putting the legislator in an awkward position either to provide for a court to have the right both to decide on the merits of the case and to return the cases for a retrial or to be the one to decide to opt for one of the two possible models.
 Therefore, the former name of the highest instance court, the Supreme Court, should be restored.
Article 144 President of the Supreme Court of Cassation
“President of the Supreme Court of Cassation shall be elected by the National Assembly, upon the proposal of the High Judicial Council and received opinion of the meeting of the Supreme Court of Cassation and competent committee of the National Assembly.” (paragraph 1)

There are at least two serious objections to such a provision. Firstly, the Constitution does not only regulate the method of election of the President of the Supreme Court of Cassation in too much detail, which is redundant, but it fundamentally contradicts itself and causes suspicion that the intent is to make this election “important” in order to conceal the influence of the political authorities. There is no other election process regulated by the Constitution (the election of the judges of the Constitutional Court, the election of the members of the High Judicial Council and  the members of the State Prosecutors’ Council, the Republic Public Prosecutor, etc.) where so many active participants in the proceedings are stipulated and especially where the stipulated procedure does not allow the legal capacity of each of those participants to be determined with certainty. If the National Assembly, as a political authority, should elect the President of the Supreme Court of Cassation upon the proposal of the High Judicial Council, it is completely redundant to include a committee of the National Assembly at the stage of proposal preparation  unless the intent was to completely cancel out the role of the Supreme Court of Cassation itself at the said stage.
Secondly, essentially the same method of election is stipulated both for the judges who are to be elected for the first time to a judicial office and the President of the Supreme Court of Cassation. “It is difficult to understand the logic followed here according to which the president of the court of the highest instance in the country, judicial high priest, and the novice judge, judicial deacon, are to be elected in practically the same procedure.”
 The same goes for the presidents of other courts who are elected by the National Assembly upon the proposal of the High Judicial Court. Therefore, the National Assembly in all three situations (the election of first-time judges, the election of the President of the Supreme Court of Cassation and the Presidents of other Courts) “has the authority regarding the election of judges in its full capacity whereas the type of authority the HJC has is only limited to the submission of the proposal for the election of the judges”.
 
Such provisions, which are extremely illogical, should be altered in the future revision of the Constitution. The presidents of the courts, as well as the president of the highest instance court, should be elected by the HJC. Perhaps it would be appropriate, when it comes to the election of the president of the highest instance court, that the decision rendered by the HJC should require a qualified majority of votes (e.g. two-thirds majority).
  However, all of these organisational issues do not have to be regulated by the Constitution. This is the subject matter of the law which deals with the organisation of the judiciary. In view of the aforementioned, it would be perfectly acceptable  to eliminate the whole Article on the President of the Supreme Court of Cassation and include the suggested provisions in the appropriate legislation. 
Article 146 Permanent Tenure of Office
This Article proclaims the principle of permanent tenure of judicial office and an exception to the said permanence of office when a person is to be elected as a judge for the first time. The principle of permanent tenure of judicial office, which includes irremovability of judges (non-transferability), is proclaimed in most modern constitutions
 and international documents on the legal status of the judges as well. Basic Principles on the Independence of the Judiciary passed in 1985 (UNO) state (Art. 12): “Judges, whether appointed or elected, shall have guaranteed tenure until mandatory retirement age or  the expiry of their term of office, where such exists.”

“A person who is elected a judge for the first time shall be elected for the period of three years.” (paragraph 2)

The election of a judge for a term of office limited to three years is questionable. First of all, such a solution has a serious downside. The “probationary period” for judges, which is stipulated by the Constitution, during which they are supposed to demonstrate their abilities and professional competence may present an expectation before them to show a certain degree of loyalty, readiness to cooperate and obedience. In any case, the very fact that a person must be concerned about being re-elected affects his/her feeling of security while at the same time it will reduce the number of newly recruited staff with good qualifications in courts. Consequently, such a mechanism of the election of judges enables the election of loyal persons who must demonstrate this quality during the probationary period in practice thus justifying their previous, as well as their subsequent, election. Insecurity in the position is thus introduced in the profession of judges since their election to a permanent tenure after the said probationary period is highly uncertain.

Secondly, permanent tenure of judicial office, which used to be absolute according to the Constitution passed in 1990, is no longer absolute, which has weakened an important institutional guarantee of judicial independence.

Thirdly, most international documents on the status of judges express great reservations about appointments for probationary periods. In the Universal Declaration on the Independence of Justice passed in 1983 it is stated that: “The appointment of temporary judges and appointment of judges for probationary periods is inconsistent with judicial independence. Where such appointments exist, they should be phased outgradually.”
 Venice Commission has more than once taken a clear position that “setting probationary periods can undermine the independence of judges, since they might feel under pressure to decide cases in a particular way.” The Commission “strongly recommends that the ordinary judges be appointed permanently until retirement. Probationary periods for judges in office are problematic from the point of view of independence and systems of candidate judges without full judicial powers are preferable.”
  
Fourthly, in the jurisprudence of the European Court of Human Rights various positions have been taken with regard to the probationary periods for judges. In the case Le Compte, Van Leuven, De Meyere v. Belgium (1981) it was held that the exception to permanent tenure, which is implied by the first appointment of judges for a period of six years, is sufficient guarantee of independence. However, in the case Incal v. Turkey (1998), the European Court of Human Rights found that the election cycle of three or four years is quite short and problematic, since there are valid concerns that political influences would play a role.
Fifthly, modern constitutions recognise the principle of permanent tenure of judicial office as one of the prerequisites of judicial independence whether by explicitly proclaiming the said principle and defining it or by implying it while leaving the definition to be stipulated by a law. However, few constitutions stipulates an exception to the permanent tenure of judicial office in the form of election (appointment) of judges for a probationary period.
 This provision, which is applied to judges who are elected for the first time, is justified by the need for such judges to acquire the necessary experience in order to perform such an important office and the need to confirm their abilities and whether they are worthy of judicial office through the implementation of objective criteria. Such a justification particularly comes into play in countries which have just established a system of separation of powers or have restored it after a longer period of time.

Sixthly, the first election of a judge for a limited period of time may be supported by reasons for and against this concept. Namely, the continental legal system is based on the election of judges which gives priority to the criterion of the knowledge of current law (“technical” knowledge) whereas the common law system primarily focuses on the experience of the judge, i.e. assesses his/her approach to the application of law. Judges start their professional career most often as a result of “years of practice and merit”, while there are no special requirements for professional development and specialisation apart from what professional experience in such an office would be expected to entail. The establishment of specialised schools (Judicial Academies), first in France and later in other European countries, has prompted further professionalisation and specialisation of the judicial personnel. Therefore, it may be said that a limited first term in judicial office is quite well-founded and that it serves the purpose in terms of the confirmation of the candidate’s ability to practice such a profession.  
On the other hand, a limited period in office after the first appointment, which is passed by the Parliament, poses a serious threat to the constitutional concept of the separation of powers, which provides the judiciary a status of an independent branch of government. The election to the office secures and defines the institutional independence, it represents a legitimate basis on which to build and enhance the judge’s confidence and moral awareness of his/her role in the legal system. It is most difficult to discuss the so-called moral aspect of the independence in a country which has not even developed institutional guarantees yet, causing the issue to be approached strictly from a positivist point of view: “As long as there is no violation of a legal rule, the conduct of a judge may be deemed to be moral.”
Seventhly, the constitutional provision regarding the first election of the judges has not been successful in practice in the Republic of Serbia so far. Because the High Judicial Council did not establish the criteria and standards for evaluation of the work of judges and presidents of courts, it was not possible to evaluate the work of the judges who had been elected for the first time as judges in 2009. After their three-year term in office had expired, it was decided that all of such judges should be elected to a permanent judicial office.
With regard to the election of judges to a three-year term in office, there are two options for the future revision of the Constitution: institutionalisation of the first election in such a way that it ensures effective protection of the independence of the judicial office and prevents politicisation of discharging the said office or its abolishment. If the first option is taken, a stronger guarantee of the independence of the judicial office would entail an extension of the term in office for judges from three to five or six years. Furthermore, the judges would be allowed to automatically gain permanent tenure after the initial period they are elected for, while an independent body, the High Judicial Council, would have the possibility, in a relatively short time interval, to draw attention to the fact that there are pre-defined reasons which indicate that a person is not worthy of performing judicial office and relieve the person in question of their duties. The powers of “temporary” judges should be restricted so that they are not allowed to pass final decisions.
 “Temporary judges” would be elected by the HJC, which would also decide other status issues, while filing an appeal with the Constitutional Court would be allowed against  the decisions of the HJC. 
 
The second alternative, i.e. abolishing the first election of the judges, should be seriously considered, although this has not been stipulated by the National Strategy for the Reform of the Judiciary (2013-2018), especially in view of the position of the Venice Commission on the said issue.
Article 147 Election of judges
“At the proposal of the High Judicial Council, the National Assembly shall elect as a judge the person who is elected to the post of judge for the first time.” (paragraph 1) 

“Tenure of office of a judge who has been elected to the post of judge shall last three years.” (paragraph 2)

Since it has been opted that a probationary period for judges who are being elected for a judicial office for the first time should exist, it remains unclear why the jurisdiction over the said election is then entrusted to the National Assembly and not to the HJC. This represents an attempt to use a constitutional disguise in order to mask political influence exerted during the election of judges as the first election must go through the parliamentary instance, and only then is the HJC called to use its “wide” jurisdiction which remains within the perimeters of the selection the Assembly has already made. Basically, the election of “every” judge rests on the decision of the parliamentary majority, which, despite all the mechanisms during the process of selection of candidates, is always governed by political reasons. The experience of the countries around the world (e.g. Eastern European countries and Latin American countries) which are undergoing or have already undergone similar process of democratisation shows that the threat of political influence of the parliament is far greater than the threat of the influence of executive authorities (head of state or competent minister).

The objection that the “decision on the election is a discretionary act of the parliament, and that the process of passing it is dominated by political (partisan) reasons instead of objective and substantial ones”
 is equally valid when it comes to the election of judges for a limited term in office. Such a provision just confirms the insecurity of the framers of the Constitution with regard to the legal nature of the HJC and just goes to prove that constitutionalisation of the HJC as an authority “which secures and guarantees the independence and autonomy of the courts and judges” has not been completed. In fact, the HJC is a secondary body in the procedure of electing the judges. The HJC is a body which gives “a seal of approval” for the transition of temporary judges into the category of judges with permanent tenure of office after these judges have already been subjected to a political triage by the MPs. In order to assign the HJC an adequate role, the system of election of judges should be implemented through a special announcement of vacancies and the said Council would have to have jurisdiction over the initial selection of  judges.

The constitutional provision on the election of judges who are being elected for the first time to perform judicial office should be amended when the Constitution undergoes next revision as has already been mentioned with regard to Article 146 of the Constitution.

The Constitution regulates the procedure for the election of judges but it does not contain the provisions on the protection of the rights of judges during the decision-making process of their election. Therefore, the status of the judges during the election proceedings is not protected,

In any case, all judges, regardless of the fact whether they are being elected to the post for the first time, for a limited term of office, or they are being elected for permanent tenure, should be elected by the HJC.
Article 148 Termination of a judge's tenure of office
“A judge's tenure of office shall terminate at his/her own request, upon coming into force of legally prescribed conditions or upon relief of duty for reasons stipulated by the Law, as well as if he/she is not elected to the position of a permanent judge.” (paragraph 1)
This provision merits serious criticism. It stipulates that the conditions for the termination of a judge’s tenure of office and the reasons for the relief of duty shall be legally prescribed by a law and not the Constitution as was the case under the 1990 Constitution of the Republic of Serbia. “Deconstitutionalisation of the grounds for the termination of a judge’s tenure of office and the relief of duties weakens the position of the judiciary as an independent branch of government in the system of the government.”
 This is the opinion of the Venice Commission according to which “it is also a serious gap that apart from this provision on termination of office the Constitution does not contain any rules on the disciplinary responsibility of judges”.
 Therefore, grounds for termination of a judge’s tenure of office and reasons for the relief of duty should be constitutionalised once again. It is particularly important to define the reasons for the relief of duty more restrictively so that the judges would not be left “defenceless”. Using legal standards such as “unconscientious” actions with regard to issues as delicate as this certainly cannot guarantee judicial independence.
The 2006 Constitution does not stipulate the grounds for the termination of a judge’s tenure of office nor the reasons for the relief of duties, instead, it states that the decision on the termination of a judge’s tenure of office shall be rendered by the High Judicial Council and that a judge has the right to file an appeal against this decision with the Constitutional Court, which shall not include the right to file a constitutional appeal (Art. 148, para. 2). One of the opinions expressed by a local scholar (R. Marković) suggests that “such a provision is an indication of the lack of understanding of the “spirit” of the Constitutional Court. A dispute regarding the termination of a judge’s tenure of office is not an administrative dispute, it does not revolve around a violation of the Constitution as is the case in a constitutional appeal and therefore its resolution should not be under the jurisdiction of the Constitutional Court. By placing the resolution of such a dispute under the jurisdiction of the Constitutional Court, the said Court is turned into a court of higher instance, which it certainly cannot be by its very nature.”
 Venice Commission disagrees with this. It holds that stipulating the possibility of filing an appeal with the Constitutional Court against the decision on the termination of a judge’s tenure of office rendered by the HJC is a sound provision.
 
Whether the Constitutional Court should have jurisdiction over the decision on the appeal against the decision on the termination of a judge’s tenure of office is an issue which needs to be examined, however, it seems that, nevertheless, the current provision  should not be changed.

Article 151 Immunity

The protection of judges is guaranteed through immunity of substantive and procedural nature. Substantive immunity protects the judge from liability for an expressed opinion or for voting in the process of passing a court decision, except in cases where the judge has committed a criminal offence by violating the Law. Procedural immunity protects the judge from an arrest during the proceedings initiated regarding the criminal offence which has been committed in the course of performing their judicial function. A constitutional concept of protection through the use of immunity which protects the judges in their professional capacity is in application in most European legal systems. The said immunity is more limited than the so-called political immunity enjoyed by the officials of political authorities (legislative and executive) and the immunity enjoyed by the justices of the Constitutional Court. However, substantive immunity of the judges should be regulated in greater detail, since current legal wording causes confusion and leaves room for a question whether the judges are protected from liability just for an expressed opinion during the process of deciding the case or if the said protection extends to the entire process of rendering a judgment.
In accordance with the purpose of the protection of judges through immunity, the provision on the substantive immunity should be clarified by inserting a phrase “for an opinion expressed during the court proceedings and for voting in the process of rendering a court decision”.
Article 152 Incompatibility of the Judiciary Function

Incompatibility of judiciary function is an institute which is derived from the principle of separation of powers and it should be regulated by the Constitution in detail. A ban on political activities of judges is an important guarantee of both institutional and personal independence of the judiciary but it requires content which is more detailed in order to be regulated by the Constitution. On this occasion as well, the Constitution leaves it to the legislator (as it did regarding the termination of a judge’s tenure of office) to further regulate functions and activities which are incompatible with judicial office. If conflict of interests in the realm of “private interest” may be regulated by an appropriate law, applicable to all state officials, as it requires precise and detailed citing of grounds for establishing such an interest, it is then expected that the Constitution should regulate the area of so-called political incompatibility by specifying all the public offices which are incompatible with the performance of judicial function.
Article 153 The High Judicial Council – Status, Composition and Election
A question to be answered first: Did the framers of the Constitution make a mistake by dividing the former High Judicial Council into two separate bodies, the one with jurisdiction over the status of the judges (High Judicial Council) and the one which has jurisdiction over the status of not so much the public prosecutors but more over the status of deputy public prosecutors (the State Prosecutors’ Council)? Some are of the opinion that the framers of the Constitution have made a mistake because “such a provision poses a risk of preventing the application of the same or initially the same professional and personal standards in both of these professions”,
 which are performed by judges and public prosecutors. In order to answer this question, one must start with the evident attempt of the framers of the Constitution to lay down different foundations for the status of judges and the status of public prosecutors. Suffice to say that the judges, after the election to their first term in office, are elected to a permanent tenure of office whereas the prosecutors are elected for a limited term in office (of six years, with an unrestricted possibility to be re-elected) as well as that the HJC elects the judges to a permanent judicial office, while the public prosecutors are elected by the National Assembly at the request of the Government. The position of a public prosecutor has its special characteristics compared to the judicial office. Therefore, keeping the two independent state bodies, the HJC and the SPC, has a valid justification.

There are some serious objections which concern the composition of the HJC and the procedure according to which its members are appointed. The HJC has eleven members. The number of the members of the HJC may be rated as adequate.

Members of the High Judicial Council are: the President of the Supreme Court of Cassation, the Minister responsible for the judiciary and the President of the competent Committee of the National Assembly, as members by virtue of the office they perform, and eight members elected by the National Assembly as stipulated by law. Elective members are  six judges with permanent tenure of office, one of which must be from the territory of autonomous provinces and two respected and prominent jurists who have at least 15 years of professional experience, one of which   
shall be an attorney-at-law, and the other a professor at the Faculty of Law. The Presidents of Courts may not be elective members of the HJC. Tenure of office of the High Judicial Council’s members shall last five years, except for the members appointed ex officio who cease to be members once they no longer hold the position that has provided the grounds for their membership in the said authority.

The requirement that the HJC should be an authority with a balanced composition has been, seemingly, met. “This appearance of pluralism, however, is deceptive.” 
 The intent of the framer of the Constitution to provide the complete constitutional guarantee of independence may be suspect as the election and appointment of the members of the Council, directly and indirectly, starts with the legislative power or the political will of the parliamentary majority. Eight elective members of the Council are elected by the National Assembly at the proposal of the authorised proponents while the influence of the legislative authority is strongly felt through the presence of three members appointed ex officio: the Minister, who has been elected by the parliament according to the system of separation of power, the President of the parliamentary Committee, who is at the same time an MP and the President of the Supreme Court of Cassation, who is also elected by the National Assembly. The Assembly, therefore, completely governs this body so there is no mention of independent or autonomous judicial body. Its legal position could be defined as the competence of a specialised parliamentary committee regulated by the Constitution, which is responsible for the judiciary issues and which assists the legislature in the implementation of the guarantees of the independence of the judiciary. Although its powers with regard to election of judges and termination of the judicial office are of constitutional  nature and have the implication of a state body, it does not have functional capacity to accomplish more than what a specialised parliamentary committee has the competence to do.
Out of 11 members of the HJC, seven are the judges and two are “respected and prominent” jurists. The Minister responsible for the judiciary and the President of the competent parliamentary Committee represent the political authorities, the executive and the legislature.
 Although, upon comparative analysis, judicial councils may be found elsewhere which do not include the Minister of Justice as a member, this solution, which includes the Minister of Justice in the composition of the HJC, may be kept. The Minister of Justice may not be denied that it is within his/ her competence under the Constitution to secure the guarantees of judicial independence (primarily with regard to the judicial administration and allocation of the budget) but the Minister’s active participation in this body cannot be supported, since political influence of a minister is quite clear. His/ her participation in the work of the HJC should be modified so that the Minister is a member in “limited capacity”. He/ she would not have the power to decide on matters which concern the transfer of judges and imposing disciplinary measures.
 The Minister could be involved when budgetary issues are being discussed, i.e. income and expenditure of the judiciary. In such a way a balance could be found with regard to financial needs of the judiciary and total finances the Government proposes to the parliament.
As far as the President of the competent parliamentary Committee is concerned, his membership in the HJC is redundant. Former MPs due to their legal qualifications may be elected as members of the Judicial Council but this should not be the case when it comes to active MPs. First of all, a Member of Parliament in the capacity of the President of a competent parliamentary Committee is, to say the least, an improper political involvement in the structure of the Council. The position of the said person is such that (s)he participates by virtue of his/her office in the securing of guarantees of judicial independence as a Member of Parliament  and in accordance with the functional capacity of the legislature. According to Article 51, paragraph 2 of the Rules of Procedure of the National Assembly, the parliamentary Committee responsible for judiciary issues “shall deliver  its Opinion on the proposed decision on the election of the President of the Supreme Court of Cassation and the Republic Public Prosecutor”. This means that the function of the President of the competent Committee combines several powers which should remain separate and which call into question other constitutional rules on the separation of powers (for instance, incompatibility and conflict of interest). The same person first participates in the process of formulating the proposal for the President of the Supreme Court of Cassation as a member of the High Judicial Council; then, as the President of the Committee, (s)he organises the work of the Committee and secures the majority for the said proposal and at the end, in the capacity of the Member of Parliament, votes for the same proposal at the session of the National Assembly. The President of the parliamentary Committee as the member of the Council is in exact same situation when the Committee responsible for judicial issues “considers the proposed decision on the election of the members of the High Judicial Council, members of the State Prosecutors’ Council, court presidents, public prosecutors, and judges and deputy public prosecutors appointed for the first time” (Article 51, paragraph 3 of the Rules of Procedure). It is clear that the National Assembly manages to coordinate and secure political control over the work of the Council through this, at first glance, loose personal connection.
Secondly, an additional argument in favour of removing the representative of the legislature from the High Judicial Council’s composition may be found in the provision of Article 102 of the Constitution which created a legal path for the introduction of the party-owned seats in the parliament (“blank resignation letters”) which resulted from a wide-spread practice according to which the political parties “dispose of” the parliament seats freely. Normative framework and past parliamentary experience do not offer any guarantee that the representative of the legislature would take the position which would reflect the general or majority position of the parliament. Quite the contrary, there is always going to be an underlying danger that the seats would be “reassigned” among the parties during the selection and election of the judges. 
Therefore, when redefining the composition of the HJC by the Constitution, the President of the competent parliamentary Committee should be left out from the membership.

As far as the third member appointed ex officio, the President of Supreme Court of Cassation, is concerned, (s)he could remain a member. However, the current legal provision which stipulates that the President of the Supreme Court of Cassation should be the President of the High Judicial Council ex officio is not sound. The HJC is not a judicial body, so it is not required that the president of the highest court should head the said Council. The President of the HJC should be elected by the members of the HJC. Venice Commission recommends that “the chairman of the Council should be elected by the Council itself from among the non-judicial members of the Council”, which would “strike a balance between the necessary independence of the Chairman and and the need to avoid potential aspirations towards corporatism within the Council”.
 
When it comes to the elective members of the HJC, there are two things that need to be rectified. First of all, the Constitution should stipulate that the composition of the HJC should include different types of judges and at different levels (from the lowest to the highest court, the judges of general and special jurisdictions). Moreover, a slight increase in the number of respected jurists elected by the Assembly should be considered. It may be justly noted that practicing lawyers are favoured.
 The new constitutional wording should not limit the choice of respected jurists just to two legal professions, that of professors and lawyers.
Furthermore, the provision according to which out of six elected judges – the judges with permanent tenure of office, one must be from the territory of an autonomous province is questionable. The HJC should be a highly professional body which is based on clear principles: 1) professional credibility of members; 2) their high moral reputation in the professional community and in the society; 3) the ability of strategic thinking and of decision-making.
 None of the aforementioned principles have anything to do with members being from a particular territorial constituency. Even if Serbia were a federation and not a unitarian state, the nature of the HJC would not require the representation of federal (territorial) constituencies in this body. In any case, the judicial system in the Republic of Serbia is uniform and there is no justifiable reason to grant a special seat in the body in charge of guaranteeing the independence and autonomy of the state’s courts to the constituencies with territorial autonomy, which do not have their own courts. It seems more like another “hypocritical” provision of the Constitution which is supposed to create an illusion of the participation of the Autonomous Province of Vojvodina in the judiciary (there is a similar one regarding the composition of the Constitutional Court). Therefore, such a provision should be removed.
Therefore, the structure of the member judges of the Council should be based on the criterion of function, fully reflecting the existing organisation of courts in the Republic of Serbia. It is allowed not to adhere to the said principle to an extent which allows  reinforcement of a legitimate goal of equal representation of all courts. Therefore, territorial representation, which under existing law is introduced as a political remedy based on the respect of decentralisation and of the fact that the autonomous provinces exist, should be replaced with, for instance, representation of all four state appellate instances in the composition of the Council.
Finally, even if the composition of the HJC were to remain the same, the procedure for electing its members would have to change in order to eliminate the pervasive influence of the National Assembly (and through the parliamentary majority, of the Government as well) in this area. “The members of the High Judicial Council are elected, directly or indirectly, by the National Assembly, which merits criticism, since in such a way the body which is supposed to be completely autonomous and highly professional in its entirety is dependant on the National Assembly where the members of parliament pass most of the decisions under the orders of the political party or political coalition that has put them on their list of candidates for MPs in the first place”.
 Such a solution shows that the framer of the Constitution has not completely abandoned the election model for judges used in the 1990 Constitution. It is, without a doubt, a confirmation that the constitutional definition of the High Judicial Council as an “independent and autonomous body” is a mere proclamation without any real content. In any case, criticism of such a provision for the election of the members of the HJC should not lead to opting for another extreme solution which would exclude the Assembly completely from the said process. Balanced composition of the HJC implies a balanced procedure for the election of its members whereby the judges would select judicial members, whereas non-judicial members would  be elected by the Assembly from a list of respected jurists proposed by professional and expert organisations. The Assembly should not elect the members of the HJC by a simple majority, when the quorum is reached, but a qualified majority, which would require a compromise between the majority and the opposition in order to agree on a candidate.
Article 154 Jurisdiction of the High Judicial Council

Bearing in mind the definition of the HJC stipulated under Article 153, paragraph 1 of the Constitution, it may be said that the jurisdiction of this body has not been adequately set forth. It should be redefined, in view of the comments of the provisions opted for in the preceding articles, so that the HJC is responsible for electing judges  and relieving them of duty always (whether it be permanent tenure of office or the first appointment if this provision regarding the first appointment is kept), for electing the presidents of the courts and the president of the highest instance court and rendering of the decision on the termination of their office.

The issue of accountability of the HJC within the constitutional organisation of the government should be somehow resolved. At the moment, the control mechanism used by the political authorities is regulated by the Constitution and it is built into the initial act, i.e. the procedure for electing and appointing the members of the Council. However, if the independence of the HJC is secured through the rules on the election and its structure, which would prevent political influence on the HJC, the issue is raised regarding the Council’s accountability for the use of the powers vested in it. Considering that this is a body which links the third branch of government with the political authorities, it “answers”, in the broadest sense, solely to the citizens and the profession. Consequently, it is necessary to introduce precise rules on public access to the work of the Council, which would represent a powerful tool for quality control of the Council’s work. On the other hand, the mechanism of the right to file an appeal against the decision of the High Judicial Council with the Constitutional Court offers additional guarantees, not just legal ones, but also guarantees of professional accountability of the Council. In the broadest sense, it is possible to apply here the rule on the right to a legal judge as the guarantee provided to all those who are subject to the jurisprudence of the said specialised state body: a guarantee to request a court decision and a guarantee against unauthorised interference with the work of the judiciary. Finally, the accountability of the HJC may be secured even if the term of office of its members is limited, in which case the said term should exceed the term of office of the representatives of political authorities, which means at least six years. A limited term of office strengthens its accountability in the broadest possible sense: by being held accountable by the citizens and legal profession after the term of office stipulated by the Constitution expires.
IV PUBLIC PROCECUTOR’S OFFICE IN SERBIAN CONSTITUTION (2006)

1.  GENERAL COMMENTS

Unlike the courts, the public prosecutor’s offices are not always the subject matter of the Constitution. There are constitutions which regulate the public prosecutor’s office in detail, those that just stipulate that the organisation of the public prosecutor’s office would be regulated by a specific law and there are those which do not contain a single provision on the public prosecutor’s office. The 2006 Constitution of the Republic of Serbia belongs to the first category as it contains pretty detailed provisions on the public prosecutor’s office.

For the main part, in terms of the content and nomotechnics, the objections directed to the regulation of the judiciary apply to the public prosecutor’s office as well. There are three general comments that need to be underlined.

First of all, the position of the public prosecutor is no longer permanent as it used to be according to the 1990 Constitution of the Republic of Serbia. On the other hand, the deputy public prosecutors, who are not autonomous holders of powers performing the duties of the public prosecutor’s office, are elected to serve first three years and then to a permanent office. Such provisions should be re-examined.

Secondly, State Prosecutors’ Council (SPC), a state body whose relationship with the public prosecutor’s office mirrors the relationship between the HJC and the judiciary, is established. The fundamental objection regarding this body is that its constitutional definition is not in accordance with its jurisdiction at all. According to the constitutional definition, it is an autonomous body which secures and guarantees the independence of public prosecutors and deputy public prosecutors in accordance with the Constitution. The jurisdiction of the SPC refers solely to the deputy public prosecutors so the question is raised how this body can secure and guarantee the independence of the public prosecutors.

Thirdly, the election procedure for the public prosecutors which is split between the National Assembly and the Government (they are elected by the National Assembly at the proposal of the Government) does not offer any guarantees of the independence of the public prosecutor’s office from political factors.
2. COMMENTS ON PARTICULAR CONSTITUTIONAL PROVISIONS

Article 156 Public Prosecutor's Office: Status and Jurisdiction

“Public Prosecutor's Office shall perform its function on the grounds of the Constitution, Law, ratified international treaty and regulation passed on the grounds of the Law.”
This provision, unlike similar provisions on the courts, does not mention generally accepted rules of the international law. If the generally accepted rules of the international law remain with regard to the courts, then they should be added with regard to the public prosecutor’s offices as well.
Article 158 The Republic Public Prosecutor

“The Republic Public Prosecutor shall be elected by the National Assembly, on the Government proposal and upon obtaining the opinion of the competent committee of the National Assembly.” (paragraph 2)

The point of contention is, first of all, whether the provision according to which public prosecutors and, consequently, the Republic Public Prosecutor are elected by the National Assembly should be kept. It should be considered to put this under the jurisdiction of the State Prosecutors’ Council (SPC) to correspond with the HJC’s role. It is particularly problematic to carry out the election at the proposal of the Government, i.e. the executive power. Such a provision, without a doubt, needs to be removed.
“The Republic Public Prosecutor shall be elected for the period of six years and may be re-elected.” (paragraph 3)

Venice Commission has expressed an objection only in part which refers to the possibility of re-election, citing that such a possibility does not exist with regard to the President of the Supreme Court of Cassation. It seems that the election of the Republic Public Prosecutor for a limited term in office (of six years) is debatable. It is unclear why the position of the public prosecutor is not permanent, the way the judge’s tenure is.
“Tenure of office of the Republic Public Prosecutor shall terminate if he/she is not re-elected, at his/her own request, upon coming into force of legally prescribed conditions or upon relief of duty for reasons stipulated by the Law.” (paragraph 4)

The same criticism may be applied to this provision as to the provision regarding the judges and the president of the courts since the grounds for the termination of office and reasons for the relief of duty are deconstitutionalised. Therefore, the grounds for the termination of office and for the relief of duty of a public prosecutor should be specified under the Constitution.
“The decision on termination of tenure of office of the Republic Public Prosecutor shall be adopted by the National Assembly, in accordance with the Law, bearing in mind that it shall pass a decision on relief of duty at the Government proposal”. (paragraph 5)

Here, too, it should be considered whether the decision on the termination of tenure of office of the Republic Public Prosecutor should be passed by the National Assembly whereas the role of the Government should definitely be eliminated.
Article 159 Public Prosecutors and Deputy Public Prosecutors

There are several provisions under this Article which are not sound or logical. The election of all public prosecutors by the National Assembly, at the Government’s proposal, is a provision which should be replaced with an election carried out by the SPC. As has already been mentioned above, restoring permanent tenure of office for the public prosecutors should be taken into consideration.
As has already been mentioned under general comments, the provision which deals with deputy public prosecutors is illogical. They are first elected by the National Assembly for a period of three years and subsequently, they are elected by the SPC for a permanent tenure of office. It is neither clear why the SPC should elect only the deputy public prosecutors for a permanent tenure of office, nor why the deputies are guaranteed permanent tenure after their first election whereas this is not the case with the public prosecutors. 

Article 161 Termination of Public Prosecutor’s and Deputy Public Prosecutor’s Tenure of Office

Just as it was done with regard to judges, the conditions under which tenure of public prosecutor’s office is terminated (except in cases when the tenure of office is terminated due to a resignation – upon his/ her request) and the reasons for the relief of duty have been deconstitutionalised. Grounds (conditions) for the termination of public prosecutor’s tenure of office and the reasons for his/her relief of duty must be stipulated by the Constitution.
This Article is just another example of poor nomotechnics typically found in the Constitution. Under paragraph 5 of this Article there is no need to repeat what has been in part said under paragraph 1 (“... grounds and reasons for the termination of the tenure of office of the Public Prosecutor and the Deputy Public Prosecutor shall be regulated by the Law”).
Article 164 Status, Composition and Election of the State Prosecutors’ Council

The same objections and comments which have been expressed regarding the corresponding Article which deals with the HJC may apply here. Therefore, there is no need to reiterate them.
Article 165 Jurisdiction of the State Prosecutors’ Council
As has been stressed in the aforementioned  general comments, the jurisdiction of the SPC refers solely to the electoral powers regarding the deputy public prosecutors and the procedure of rendering a decision on the termination of the tenure of office of the deputy public prosecutors. This body performs other duties stipulated by the Law but it is obvious that they may not be related to the public prosecutors, since the Constitution does not mention such duties at all. Therefore, unlike the HJC for which it may be said that it has a partially adequate scope of constitutional jurisdiction, in view of its position and role as defined by the Constitution, the SPC is a state body whose constitutional jurisdiction is not in accordance with its constitutional definition for the most part. Therefore, its jurisdiction should be completely redefined in accordance with the aforementioned comments on particular Articles.

V THE RELATIONSHIP BETWEEN THE COURTS AND THE CONSTITUTIONAL COURT


From the point of view of constitutional organisation of the judiciary, and especially through the lens of guarantees of the independent judiciary, the issue of the relationship between the courts and the Constitutional Court is raised. The provision on the institutional protection of human and minority rights and freedoms guaranteed by the Constitution (Article 170) is key. Constitutional appeal is regulated as a special legal institute under the sixth section of the Constitution which deals with the Constitutional Court. Constitutional appeal contains basic elements of the textbook definition (what is being protected, the contested issue, the nature of the violation and subsidiarity) but regulation of a number of important issues has been omitted, which was justly criticised in the professional circles.

The fundamental flaw of such an approach to legislation of the issue lies in the fact that the writers of the Constitution have left it to the legislators to regulate this sensitive area of constitutional protection of human rights and rights of the minorities, which have been proclaimed as the fundamental principle of the rule of law (Article 3). This has affected the jurisdiction of the Constitutional Court (it has not been explicitly defined by a list of competences of the Constitutional Court, Article 167) as well as the relationship of the Constitutional Court with other courts under the system of separation of powers.

We are going to underline first some general views on the constitutional appeal which can be encountered in theoretical writings regarding constitutional law.  Bearing in mind the objective of this analysis, authors and their works, which served as the basis of this theoretical overview, shall not be cited but, for the purpose of copyright protection, the works of professor dr Irena Pejić may be consulted, one of the undersigned authors of this analysis who has researched this issue more extensivelyand whose works cite the views of other authors as well.

In the broadest sense, the Constitutional Courts provide the protection of human rights through the use of their competences to assess whether the normative acts comply with the Constitution thus interpreting the constitutional provisions as a part of abstract review of constitutionality. The system of Constitutional Court’s review should provide basic guarantees in a state governed by the rule of law. The Constitutional Court is allowed to interpret the constitutional norms in accordance with the theory of “an open constitutional norm” and to assess what actions of the government are necessary, appropriate and not extreme according to the principle of proportionality. In order to strike the right balance when assessing constitutionality, the Court is expected to decide which value should prevail, or to put it more simply, to ensure that the greatest “benefit” is achieved “at the lowest cost”.

In order to establish effective legal protection of human rights, a constitutional appeal is guaranteed in many so-called new constitutional democracies (in the Czech Republic, Slovakia, Hungary, Russia, Poland, and among former Yugoslavian Republics in Slovenia, Croatia, Macedonia and Montenegro). Establishing the protection of the rights through a constitutional appeal before the Constitutional Court fits in with the European system of protection in accordance with the European Convention on human rights. European Court of Human Rights deals with the requests for protection only after all of the available instruments of legal protection have been exhausted in the national system in question. According to the European Convention, the European Court “may only deal with the matter after all domestic remedies have been exhausted, according to the generally recognised rules of international law, and within a period of six months from the date on which the final decision was taken.” (Article 35, paragraph 1). Under a national legal system, constitutional appeal represents a special instrument of legal protection with characteristics of an extraordinary legal remedy, which ensures a well-rounded protection of human rights under the constitutional order.

The Constitutional Court comes into direct contact with courts by taking under consideration constitutional appeals. Consequently, this leaves room for the emergence of a special kind of conflict or some type of rivalry between them. The Constitutional Court, however, does not treat the courts as “a high” or “the highest” court instance. Although it re-examines the court decisions in a way when deciding the constitutional appeals, the Constitutional Court should limit its examination to just the so-called constitutional issue, i.e. the issue of protection of the right guaranteed by the Constitution. The fact that the Constitutional Court does not decide the case which has been decided on by the court and that it cannot replace the court decision with its own decision shows that there is no subordination in their relationship. The review by a Constitutional Court as “the review of the appreciation and understanding” of the constitutional law means that, when acting on constitutional appeals, the Constitutional Court does not examine the procedure and how the courts have rendered their decisions, instead it is its task to examine what was the understanding of the constitutional law by the court in question. Therefore, it is assumed that the applicable law is the so-called constitutional law and the province of other branches of law are not taken into consideration (for instance, criminal or civil law). The Constitutional court reviews “constitutional legitimacy”, so even when the constitutional appeal is the result of a civil or criminal dispute, the Constitutional Court is limited just to those issues regarding court’s actions which are related to a potential violation of the constitutional law. The third relevant characteristic in the relationship between the Constitutional Court and other courts refers to the fact that the Constitutional Court does not replace a court’s decision which was challenged by a constitutional appeal with its own decision. The Constitutional Court’s decision may lead to a new rendering of the decision of the court on the same issue if it is found that constitutional law has been violated.

Based on these generally outlined theoretical views, it could be said that the legislator’s task was difficult as it was necessary to reconcile both aspects of the constitutional appeal: effective legal protection of the human rights in a national legal order and preservation of the separation of powers according to which the judiciary is independent, while the Constitutional Court occupies a special area in terms of organisation and its function.

Firstly, effective legal protection of human rights and the rights of minorities implies that the Constitutional Court may re-examine individual acts and actions of the state authorities, including the court judgments, when there is a violation of a particular right guaranteed by the Constitution. To be specific, the protection would be practically devoid of content if such a mechanism would fail to include court decisions and if its application would be limited just to enactments by administrative authorities (considering that there is a possibility of initiating an administrative dispute, the scope of the protection afforded by the Constitutional Court would be considerably limited). If the court decisions were to be excluded, the following issue would arise: Would the European Court of Human Rights be able in such a case to respond to all of the complaints of our citizens and what would be the position on the “effective” system of national protection in Serbia? There is no room for any dilemmas with regard to constitutional wording that a constitutional appeal may be filed “against individual acts or actions of the state authorities” and that it  may refer to all of those who participate in the application and implementation of general acts, which means administrative authorities and the judiciary.
 This does not exclude a possibility of finding a more precise definition of what is subject to a constitutional appeal, when the Constitution undergoes its next revision. The same goes for the provisions under Article 145, paragraphs 3 and 4 (“Court decisions shall be obligatory for all and may not be subjected to extrajudicial review.” – “A court decision may only be re-examined by a competent court in the proceedings stipulated by the Law.”). Although it is clear that the phrase “extrajudicial review” aims to prevent political re-examination of court decisions and not the re-examination by the Constitutional Court in part which is related to potential violations of the human rights guaranteed under the Constitution, it should be explicitly stated under the constitutional norm. Therefore, just as it was done with regard to the exception entitled “amnesty and pardon”, it should be explicitly stated that there is a possibility of re-examination of the court decision by the Constitutional Court based on the constitutional appeal filed due to a violation of the right guaranteed by the Constitution.

Secondly, the constitutional guarantees of the rule of law, among which the separation of powers and the independence of the judiciary occupy the most prominent place, require a rational provision regarding the effect the decision of the Constitutional Court on a constitutional appeal should take. The task of the Constitutional Court is to resolve a particular “constitutional issue” whether the right guaranteed by the Constitution has been violated, after which it is left to the competent court to resolve the dispute in question, i.e. the legal issue which was being decided on in the court’s judgment,  in accordance with the decision rendered by the Constitutional Court.
 It is the court that has the power and the obligation to re-examine the contested issue and render its judgment in compliance with the position of the Constitutional Court on the protection of constitutional rights. This means that the Constitutional Court could uphold the constitutional appeal, when it finds that an individual act has violated human rights or rights of the minorities, and annul the said act in its entirety or in part and return it for a new decision to the competent authority. The competent authority should immediately (and not later than within 60 days) deal with the matter while taking into account the legal reasons the Constitutional Court has cited in its decision. Due to a possibility of violating the right to a trial within reasonable time, the law should prescribe other deadlines for actions by the competent authority pursuant to the Constitutional Court’s decision.

The existing legal formulation which refers to “annulling” individual acts does not comply with the basic function of the Constitutional Court as the “guardian of the Constitution”. In addition to ensuring the protection of constitutionality and legality, the Constitutional Court must take into account the legal security of the citizens. In that sense, the decision of the Constitutional Court should have the effect of cassation which consists of annulling individual acts by state authorities.
VI CONCLUSIONS
1) The wording of Article 4, paragraph 3 of the Constitution (“Relationship between the three branches of government shall be based on balance and mutual control”) provides the grounds for a solution which splits the decision on the election of judges between the National Assembly and the High Judicial Council, in doing so, this important guarantee of independent status of the courts is exempted from the full jurisdiction of the judiciary. In order to rectify this, it is necessary to do one of the two things: expunge Article 4, paragraph 3 from the Constitution or rephrase it so that it reads “relationship between the legislative and the executive powers shall be based on the balance and mutual control”;
2) The principles of the judiciary should be defined more precisely and in a more systematic way. They should be defined in such a way that the beginning of the section cites (under several articles) fundamental constitutional guarantees (institutional and personal) which regulate the status of courts and judges instead of spreading them out across the whole section.

3) The name of the Supreme Court of Cassation is a contradiction in terms. The former name of the court should be restored – the Supreme Court;
4) The Presidents of the Courts, as well as the President of the highest instance court should be elected by the High Judicial Council. It might be appropriate, when it comes to electing the president of the highest instance court that the HJC should decide based on a qualified majority of the vote (e.g. two-thirds majority). These organisational issues do not have to be regulated by the Constitution. They are the subject matter of an organisational judicial law. In view of the aforementioned, it would be perfectly acceptable to expunge the whole article on the President of the Supreme Court of Cassation and proposed provisions could be moved to an appropriate piece of legislation;
5) With regard to the election of a judge for a period of three years, there are two options for the future revision of the Constitution: institutionalisation of the first appointment in a way that protects the independence of a judicial office more effectively and prevents the politicisation of the said office or elimination of such a provision. If it is opted for the first alternative, a stronger guarantee of the independence of judicial office requires an extension of the first tenure of office from three to five or six years. Moreover, the judges might automatically be given a permanent tenure of office after the said initial period in office expires, while an independent body, High Judicial Council, would be allowed to draw attention, within a relatively short time interval, to the fact that there are legally stipulated reasons which indicate that a certain individual is not worthy to perform a judicial office and relieve the said person of duty. The powers of the “temporary judges” should be restricted so that they are not allowed to render final decisions on their own. “Temporary” judges would be elected by the HJC, which would also decide other status issues whereas such decisions could be subject to an appeal filed with the Constitutional Court. The second alternative, i.e. the elimination of the first appointment of judges, although it has not been stipulated under the National Strategy for the Reform of the Judiciary (2013-2018), should be seriously considered, especially in view of the position of the Venice Commission on this issue;
6) All of the judges, regardless of the fact whether they are being elected to the office for the first time, for a limited period or they are being given permanent tenure of office, should be elected by the High Judicial Council;
7) The grounds for the termination of a judge’s tenure of office and the reasons for the relief of duty should be reconstitutionalised. The reasons for a relief of judicial duty in particular should be defined more restrictively, so that the judges would not be left “defenceless”. The use of legal standards, such as “unconscientious” actions, regarding such sensitive issues certainly do not offer a guarantee of judicial independence;

8) In accordance with the goals of the protection of judges through the use of immunity, the provision on substantive immunity should be clarified by introducing a phrase “for an opinion expressed during the court proceedings and for voting in the process of rendering a court decision”;

9) If conflict of interests in the realm of “private interest” may be regulated by an appropriate law applicable to all state officials as it requires precise and detailed citing of grounds for establishing such an interest, it is then expected that the Constitution should regulate the area of so-called political incompatibility by specifying all the public offices which are incompatible with the performance of judicial function.
10)  Although, upon comparative analysis, judicial councils may be found elsewhere which do not include the Minister of Justice as a member, this solution, which includes the Minister of Justice in the composition of the HJC, may be kept. His/ her participation in the work of the HJC should be modified so that the Minister is a member in “limited capacity”. He/ she would not have the power to decide on matters which concern the transfer of judges and imposing disciplinary measures. The Minister could be involved when budgetary issues are being discussed, i.e. income and expenditure of the judiciary.

11)  As far as the President of the competent parliamentary Committee is concerned, his membership in the HJC is redundant. Upon redefining the composition of the HJC by the Constitution, the President of the competent parliamentary Committee should be left out from its membership;
12)  The President of the Supreme Court of Cassation should be included in the composition of the HJC but without automatically assigning him/her the position of the president of this body. The President of the HJC should be elected by the members of the HJC.

13) The structure of member judges of the Council, should be based on the criterion of function, fully reflecting the existing organisation of courts in the Republic of Serbia. It is allowed not to adhere to the said principle to an extent which allows reinforcement of a legitimate goal of equal representation of all courts. Therefore, territorial representation, which under existing law is introduced as a political remedy based on the respect of decentralisation and the fact that the autonomous provinces exist, should be replaced with, for instance, representation of all four state appellate instances in the composition of the Council.
14) Balanced composition of the HJC implies a balanced procedure for the election of its members whereby the judges would select judicial members, whereas non-judicial members would  be elected by the Assembly from a list of respected jurists proposed by professional and expert organisations. The Assembly should not elect the members of the HJC by a simple majority, when the quorum is reached, but a qualified majority, which would require a compromise between the majority and the opposition in order to agree on a candidate.
15) Bearing in mind the definition of the HJC stipulated under Article 153, para. 1 of the Constitution, it may be said that the jurisdiction of this body has not been adequately set forth. It should be redefined so that the HJC is responsible for electing judges  and relieving them of duty always (whether it be permanent tenure of office or the first appointment if this provision regarding the first appointment is kept), for electing the presidents of the courts and the president of the highest instance court and rendering of the decision on the termination of their office.
16)  It is debatable whether the provision according to which public prosecutors and, consequently, the Republic Public Prosecutor, are elected by the National Assembly should be kept. It should be considered to put this under the jurisdiction of the State Prosecutors’ Council (SPC) to correspond with the HJC’s role. It is particularly problematic to carry out the election at the proposal of the Government, i.e. the executive power. Such a provision, without a doubt, needs to be removed.

17) Restoring permanent tenure of office for the public prosecutors should be considered.

18) Grounds for the termination of office and for the relief of duty of a public prosecutor should be stipulated by the Constitution;
19) Deputy Public Prosecutors should be elected by the SPC regardless of the fact if they are being elected for the first time, for a limited period of time, or for a permanent tenure of office;

20) The SPC is a state body whose constitutional jurisdiction is not in accordance with its constitutional definition for the most part. Therefore, its jurisdiction should be completely redefined in accordance with the aforementioned comments on particular Articles.
21) The SPC must be restructured bearing in mind the suggestions given in this analysis regarding the HJC.

22) There is no room for any dilemmas with regard to constitutional wording that a constitutional appeal may be filed “against individual acts or actions of the state authorities” and that it  may refer to all of those who participate in the application and implementation of general acts, which means administrative authorities and the judiciary. This does not exclude a possibility of finding a more precise definition of what is subject to a constitutional appeal, when the Constitution undergoes its next revision.
In Belgrade, ..... 2014
Professor dr Irena Pejić

                                                                                                  Professor dr Vladan Petrov

                                                                                                   Professor dr Darko Simović

                                                                                                       Professor dr Slobodan Orlović
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